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ENVIRONMENTAL PERMIT SUMMARY FORM 

Date: October 2, 2018

To:  Genaro Diaz, Project Manager 

From: Katie Drexhage, Principal Environmental Specialist 

Subject: Environmental Review & Permit Status for the Oceano Drainage 

Project at 13th Street and Highway 1 (300465) (ED11-173) 

The environmental review and regulatory permit processes for the above referenced project are 

complete. The following is a summary of the environmental requirements for the project: 

Permit Status Attachments 

CEQA Review 
Mitigated Negative Declaration - SCH 2013011045 

X 

NEPA Review 
Authority to Use Grand Funds (HUD), 2/14/15 & Signed 
FONSI (USDA), 7/31/18 X 

Coastal Permit 
Waiver 3-14-0221-W, CDP DRC2012-00044
 (local approval expires 2/13/19) X 

CZMA 
Waiver NE-0006-15 

X 

CDFW 
CDFW Agreement 1600-2013-0109-R4 

X 

USACE 404 
N/A - No dredging or filling of Waters of the United 

States 

NMFS ESA 
Concurrence letter, 2014-9847

USFWS ESA 
Concurrence letter, 08EVEN00-2014-I-0022

RWQCB 401 
N/A- No 404 authorization required 

   X

X
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Summary Project Timeframe 

Based on the below work windows, the work window within jurisdictional boundaries for this 

project is from June 1 to October 31. 

Measure 

# 

Special Environmental Conditions Responsibility: 

Contractor, 

County or Both 

Pre-Construction 

1 Please notify the EPD if the project description changes. Both 

2 

The permittee shall provide a copy of all permits and 

California Environmental Quality Act (CEQA) documents to 

field staff, contractors, subcontractors, and equipment 

operators. Copies of the permits shall be readily available at 

the work site at all times during periods of active work. 

Both 

3 

Prior to any construction activities at the site, the Project 

proponent shall ensure that a geologic evaluation is conducted 

to determine if Naturally Occurring Asbestos (NOA) is present 

within the area that will be disturbed. If NOA is not present, an 

exemption request must be filled with the APCD. If NOA is found 

at the site, the applicant must comply with all requirements 

outlined in the Asbestos ATCM. 

Both 

REMOVED PER 

APCD email 

2/14/17 

4 

If building(s) are removed or renovated; or utility pipelines are 

scheduled for removal or relocation, this Project may be subject 

to various regulatory jurisdictions, including the requirements 

stipulated in the National Emission Standard for Hazardous Air 

Pollutants (40CFR61, Subpart M – asbestos NESHAP). 

County 

5 

Proposed truck routes should be evaluated and selected to 

ensure routing   patterns   have   the   least   impact   to   nearby 

residential communities and sensitive receptors, such as 

schools, daycare facilities, hospitals, and senior centers. 

Both 

6 

Prior to construction, the County shall obtain all necessary 

permits, approvals, and authorizations from jurisdictional 

agencies. These may include, but may not be limited to: (1) 

ACOE, Section 404 Nationwide Permit 43; (2) RWQCB, Section 

401 Water Quality Certification; and (3) CDFW, Section 1602 

Streambed Alteration Agreement for activities within the tops of 

banks or outer edges of riparian canopies (whichever is furthest 

from the streambed) of Arroyo Grande Creek.   The County shall 

County 
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adhere to all conditions included within these permits, 

approvals, and authorizations. 

7 

Prior to construction, exclusionary fencing shall be erected by 

the contractor at the boundaries of all construction areas to 

avoid equipment   and   human   intrusion   into   adjacent   

creek/wetland habitats.  The fencing shall remain in place 

throughout construction. 

Contractor 

8 

Prior to Project activity at each location, Permittee shall identify 

the limits of the required access routes and encroachment into 

jurisdictional areas. These "work area" limits shall be identified 

with brightly-colored flagging. Work completed under the CDFW 

Agreement shall be limited to this defined area only. Flagging 

shall be maintained in good repair for the duration of the 

Project. All stream areas beyond the identified work area limits 

shall be considered Environmentally Sensitive Areas and shall 

not be disturbed. 

Contractor 

9 

Before any construction activities begin on the Project, a 

biologist shall conduct a training session for all construction 

personnel. The training session shall include a description of 

species that may be encountered during construction, the 

importance of these species and their habitat, the general 

measures that are being implemented to conserve these 

species as they relate to the Project, and the boundaries within 

which the Project may be accomplished. Brochures, books, and 

briefings may be used in the training session, provided that a 

qualified person is on hand to answer any questions. 

Worker training documentation shall submitted to CDFW within 

one (1) week of each training. 

Both 

10 

Prior to site disturbance, the County shall print Best 

Management Practices (BMPs) on all applicable construction 

plans. BMPs shall be implemented prior to, during, and 

following construction activities. Measures shall include, but not 

be limited to the following: 

a. Silt fencing shall be placed along the down-slope side of

the construction zone.

b. A spill and clean-up kit shall be stored onsite at all times.

c. Temporary and permanent erosion and sedimentation

measures shall be implemented (e.g., silt fencing, hay

bales, straw wattles, etc.).

Contractor 

11 

If construction activities are conducted during the typical 

nesting bird season (February 15th – September 15th), 

preconstruction surveys shall be conducted within 30 days prior 

County 
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to commencing Project activities by the County-approved 

biologist or County Environmental Resource Specialist prior to 

any construction activity or vegetation trimming to identify 

potential bird nesting activity, and: 

a. Survey for nesting activity of birds of prey within the Project

work area and a 500-foot radius. If any active nests are

observed, these nests shall be protected by a minimum 500-

foot avoidance buffer until the breeding season has ended

or until a qualified biologist has determined that the young

have fledged and are no longer reliant upon the nest or

parental care for survival.

b. Survey for nesting activity within the Project work area and

a 250-foot radius. If any nesting activity is found, Permittee

shall protect nests and nest substrate (trees, shrubs,

ground, or burrows) with a minimum 250-foot buffer until

young have fledged and are no longer reliant on the nest

site or parental care.

c. If active nest sites of bird species protected under the

Migratory Bird Treaty Act (MBTA) are observed within the

vicinity of the Project site, then the Project shall be modified

and/or delayed as necessary to avoid direct take of the

identified nests, eggs, and/or young;

d. If active nest sites of raptors and/or bird species of special

concern are observed within the vicinity of the Project site,

then CDFW shall be contacted to establish the appropriate

buffer around the nest site.  Construction activities in the

buffer zone shall be prohibited until the young have fledged

the nest and achieved independence; and

e. Active nests shall be documented by a qualified biologist

and a letter-report shall be submitted to the County, USFWS,

and CDFW, documenting Project compliance with the MBTA

and applicable Project mitigation measures.

f. Results of surveys for nesting birds, if Project activities are

scheduled during the avian nesting season, shall be

submitted to CDFW within one (1) week of the survey.

12 

To avoid inadvertent impacts to western pond turtle, red-legged 

frog, two-striped garter snake, steelhead, and nesting birds 

during grading and site disturbance activities, a biological 

monitor will conduct preconstruction surveys in Arroyo Grande 

Creek and adjacent areas within the Project site, conduct 

construction employee training prior to site disturbance and 

continue monitoring during grading and construction activities. 

Both 
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In the instance a listed sensitive species is discovered, the 

County shall contact CDFW, NMFS, and USFWS for consultation, 

unless otherwise authorized under an NMFS- or USFWS-issued 

Biological Opinion. In the instance nesting birds are discovered, 

work shall cease until the birds have fledged and left the area, 

or CDFW or USFWS shall be consulted. If any swallow nests are 

observed, empty nests shall be removed prior to February 15, 

and shall continue to remove nests as they are being built to 

avoid impacts to active nests prior to construction. 

13 

A Habitat Mitigation and Monitoring Plan will be prepared and 

will include specific measures for restoration and revegetation 

of all temporarily disturbed areas. The Plan will include 

protection measures, standards for revegetation, a monitoring 

program to ensure proper implementation and maintenance of 

restored areas, and performance criteria to determine success. 

County 

14 

Eucalyptus tree removal and willow trimming and/or topping 

would occur outside of the nesting bird season. If willow 

trimming/topping could not occur outside of nesting bird 

season, a qualified biologist will conduct surveys for nesting 

birds prior to maintenance activities. If nesting birds are 

discovered within the maintenance area, CDFW shall be 

contacted to establish the appropriate buffer around the nest 

site. Maintenance activities in the buffer zone shall be 

prohibited until the young have fledged the nest and achieved 

independence; and active nests shall be documented by a 

qualified biologist and a letter-report shall be submitted to the 

County, USFWS, and CDFW, documenting Project compliance 

with   the MBTA and applicable Project mitigation measures. 

Both 

15 

Prior to maintenance activities (e.g., sediment removal and/or 

vegetation trimming/topping), a qualified biologist will survey 

for sensitive species (e.g., California red-legged frog, two-stripe 

garter snake, and pacific pond turtles). If frogs, garter snakes, or 

pond turtles are found within the maintenance area, 

maintenance activities will halt until the animal has moved out 

of the Project area without assistance (e.g., harassment or 

handling). 

Both 

16 

The County shall conduct additional subsurface testing for 

buried deposits prior to construction or have an archaeologist 

and Native American monitor during ground-disturbing 

activities. 

County 
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17 

Project activities within the riparian habitat along Arroyo Grande 

creek will occur during the dry season (typically May - November 

1) when California red-legged frogs are less active.

Both 

18 

If the National Weather Service forecast predicts a rain event of 

½ inch or more in over a 48-hour period for the worksite area, 

construction activities within 500 feet of Arroyo Grande Creek 

will be halted 24 hours before the rain event is anticipated to 

begin. Construction activities, for the purposes of this protective 

measure, consist of all activities which pose a risk of crushing 

dispersing amphibians including driving construction vehicles 

and equipment, and activities that alter the natural contours of 

the existing property including digging trenches, modifying 

drainages, vegetation clearing and grubbing, land grading, and 

pouring of building pads for new structures. After a rain event, a 

qualified biologist will conduct a pre- construction survey for 

amphibians dispersing through the project site. Construction 

will resume only after the site has sufficiently dried  and  the  

qualified  biologist  determines  that  amphibians are unlikely to 

be dispersing through the project site. 

Both 

19 
The project must prepare and implement a Storm Water 

Pollution Prevention Plan. 

Contractor 

20 

All conditions of this approval shall be strictly adhered to, within 

the time frames specified, and in an on-going manner for the 

life of the project. Failure to comply with these conditions of 

approval may result in an immediate enforcement action by the 

Department of Planning and Building. If it is determined that 

violation(s) of these conditions of approval have occurred, or 

are occurring, this approval may be revoked pursuant to Section 

23.10.160 of the Land Use Ordinance. 

Both 

21 

Pre-activity surveys for special status species shall be conducted 

by a qualified biologist within 30 days prior to commencement 

of any Project activity. Surveys shall be conducted on the Project 

work area and all access routes to avoid and minimize incidental 

take, confirm previous observations, identify any areas 

potentially occupied by listed or sensitive species, and clearly 

mark all resources to be avoided by Project activities. Results of 

pre-activity surveys shall be submitted to CDFW within one (1) 

week prior to commencement of Project activity. 

A qualified biologist shall survey the Project work area for 

California red-legged frog within 48 hours prior to commencing 

any Project activity. Permittee shall submit survey results to 

CDFW. If any California red-legged frogs are found prior to the 

County 
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Project or at any time during Project activities, work shall cease 

or shall not commence (whichever applies); Permittee shall 

contact CDFW within 24 hours of each detection and shall not 

proceed with Project activity until CDFW provides written 

approval for work to continue. In addition, Permittee shall 

remove vegetation by hand, without heavy equipment, prior to 

ground disturbing Project activity. Results of surveys for 

California red-legged frog, shall be submitted to CDFW within 

two (2) weeks following survey completion. 

Any western pond turtles or two-striped garter snakes 

discovered at the Project work area immediately prior to or 

during Project activities shall be allowed to move out of the area 

on their own volition. If this is not feasible, they shall be 

captured by a qualified biologist, and relocated out of harm's 

way to the nearest suitable  habitat at least 100 feet upstream 

or downstream from the Project site. 

22 

A Spill Response Plan shall be prepared and submitted to 

CDFW for approval at least two (2) weeks prior to the start of 

Project activities, and kept on-site during all phases of the 

Project. The Plan shall identify the actions that shall be taken in 

the event of a spill of petroleum products, concrete, 

contaminated soil, or other materials harmful to fish, plants, or 

aquatic life. Emergency response materials shall be kept at the 

site and readily available to allow rapid containment and 

cleanup of any spilled material. In the event that a spill occurs, 

all Project activities shall immediately cease until cleanup of the 

spilled materials is completed. CDFW shall be notified 

immediately by Permittee of all spills. 

Contractor 

23 
A work schedule shall be submitted to CDFW prior to 

commencing Project activities. 

County 

During Construction 

24 

In the event archaeological resources are found to include 

human remains, or in any other case when human remains are 

discovered during construction, the County Coroner is to be 

notified in addition to the Planning Department and 

Environmental Coordinator so proper disposition may be 

accomplished. 

Both 

25 

During earth moving activities, in the event archaeological 

resources are unearthed or discovered, construction in the 

vicinity (within 50 meters, or 150 feet) of the find will stop, and 

the Environmental Coordinator and Planning Department will 

be notified so that the extent and location of discovered 

Both 
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materials may be recorded by a qualified archaeologist, and 

disposition of artifacts may be accomplished in accordance with 

state and federal law. If the find is determined to be significant, 

appropriate mitigation will be formulated and implemented. 

26 

Monitoring by an archaeologist and Native American monitor 

will occur during trenching work within the RV storage lot, and 

during initial grading activities associated with the construction 

of the sediment basin. 

County 

27 
All construction debris shall be disposed of offsite in an 

approved upland location. 

Contractor 

28 

Should hydrocarbon contaminated soil be encountered during 

construction activities, the APCD must be notified as soon as 

possible and no later than 48 hours after affected material is 

discovered to determine if an APCD Permit will be required. In 

addition, the following measures shall be implemented 

immediately after contaminated soil is discovered: 

a. Covers on storage piles shall be maintained in place at all

times in areas not actively involved in soil addition or

removal;

b. Contaminated soil shall be covered with at least six inches

of packed uncontaminated soil or other TPH-non- 

permeable barrier such as plastic tarp. No headspace shall

be allowed where vapors could accumulate;

c. Covered piles shall be designed in such a way to eliminate

erosion due to wind or water. No openings in the covers

are permitted;

d. The air quality impacts from the excavation and haul trips

associated with removing the contaminated soil must be

evaluated and mitigated if total emissions exceed the

APCD’s construction phase thresholds;

e. During soil excavation, odors shall not be evident to such a

degree as to cause a public nuisance; and

f. Clean soil must be segregated from contaminated soil.

Contractor 

29 

Projects with grading areas that are greater than 4-acres or 

within 1,000 feet of any sensitive receptors shall implement the 

following mitigation measures to manage fugitive dust 

emissions such that they do not exceed the APCD 20% opacity 

limit (APCD rule 401) and do not impact off-site areas prompting 

nuisance violations (APCD rule 402): 

a. Reduce the amount of disturbed area where possible;

b. Use of water trucks or sprinkler systems in sufficient

quantities to prevent airborne dust from leaving the site.

Contractor 
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Increased watering frequency would be required whenever 

possible; 

c. All dirt stock pile areas should be sprayed daily as needed;

d. Permanent dust control measures identified in the

approved Project revegetation and landscape plans should

be implemented as soon as possible, following completion

of any soil disturbing activities;

e. Exposed ground areas that are planned to be reworked at

dates greater than one month after initial grading should

be sown with a fast germinating, non-invasive, grass seed

and watered until vegetation is established;

f. All disturbed soil areas not subject to revegetation should

be stabilized using approved chemical soil binders, jute

netting, or other methods approved in advance by the

APCD;

g. All roadways, driveways, sidewalks, etc. to be paved should

be completed as soon as possible. In addition, building

pads should be laid as soon as possible after grading

unless seeding or soil binders are used;

h. Vehicle speed for all construction vehicles shall not exceed

15 mph on any unpaved surface at the construction site;

i. All trucks hauling dirt, sand, soil, or other loose materials

are to be covered or should maintain at least two feet of

freeboard (minimum vertical distance between top of load

and top of trailer) in accordance with CVC Section 23114;

j. Install wheel  washers  where  vehicles  enter  and  exit

unpaved roads onto streets, or wash off trucks and

equipment leaving the site;

k. Sweep streets at the end of each day if visible soil material

is carried onto adjacent paved roads. Water sweepers with

reclaimed water should be used where feasible;

l. All PM10 mitigation measures require should be shown on

grading and building plans; and

m. The contractor or builder shall designate a person or

persons to monitor fugitive dust emissions and enhance

the implementation of the measures as necessary to

minimize dust complaints, reduce visible emissions below

20% opacity, and to prevent transport of dust offsite. Their

duties shall include holidays and weekend periods when

work may not be in progress. The name and telephone

number of such persons shall be provided to the APCD
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Compliance Division prior to the start of any grading, 

earthwork or demolition. 

30 

During Project activities, all trash that may attract predators 

shall be properly contained, removed from the work site and 

disposed of regularly. Following construction, all trash and 

construction debris shall be removed from work areas. 

Contractor 

31 

To help reduce the emissions impact of diesel vehicles and 

equipment used to construct the Project, the applicant shall 

implement the following idling control techniques: 

California Diesel Idling Regulations 

a. On-road diesel vehicles shall comply with Section 2485 of

Title 13 of the California Code of Regulations. This

regulation limits idling form diesel- fueled commercial

motor vehicles with gross vehicular weight ratings of more

than 10,000 pounds and licensed for operation on

highways. It applies to California and non-California based

vehicles. In general, the regulation specifies that drivers of

said vehicles:

i. Shall not idle the vehicle’s primary diesel engine

for greater than 5 minutes at any location, except

as noted in Subsection (d) of the regulation; and

ii. Shall not operate a diesel-fueled auxiliary power

system (APS) to power a heater, air conditioner,

or any ancillary equipment on that vehicle during

sleeping or resting in a sleeper berth for greater

than 5.0 minutes at any location when within

1,000 feet of a restricted area, except as noted in

Subsection (d) of the regulation.

b. Off-road diesel equipment shall comply with the 5-minute

idling restriction identified in Section 2449(d)(2) of the

California Air Resources Board’s In-Use Off-Road Diesel

regulation.

c. Signs must be posted in the designated queuing areas and

job sites to remind drivers and operators of the State’s 5-

minute idling limit.

Contractor 

32 

Diesel Idling Regulations Near Sensitive Receptors 

Sensitive receptors appear to be located within 1000 feet of the 

Project area (residences, Oceano Elementary School grounds). 

In addition to State required diesel idling requirements, the 

Project applicant shall comply with these more restrictive 

requirements to minimize impacts to nearby sensitive 

receptors: 

Contractor 
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a. Staging and queuing areas shall not be located within 1,000

feet of sensitive receptors;

b. Diesel idling within 1,000 feet of sensitive receptors shall

not be permitted;

c. Use of alternative fueled equipment is recommended; and

d. Signs that specify the no idling areas must be posted and

enforced at the site.

33 

Vehicles and Equipment 

a. Vehicles, equipment, and other machinery shall be

inspected for the presence of undesirable plant species

and cleaned prior to entering the work area, to reduce the

risk of transporting exotic, invasive plant species.

b. Vehicle access to the work area shall be limited to

predetermined ingress and egress corridors on existing

roads. All other stream areas outside the work area shall

remain off-limits to vehicles and equipment.

c. Any equipment or vehicles shall be checked and

maintained daily to prevent leaks of materials that, if

introduced to water, could be deleterious to aquatic and

terrestrial life.

d. Staging and storage areas for equipment, materials, fuels,

lubricants, and solvents shall be located outside of the

stream. Stationary equipment such as motors, pumps,

generators, compressors and welders, located within or

adjacent to the channel, shall be positioned over drip-

pans. Vehicles shall be moved away from the channel

prior to refueling and lubrication.

Both 

34 

All fueling and maintenance of vehicles and other equipment 

and staging areas shall occur at least 20 meters from any 

riparian habitat or water body. The County shall ensure 

contamination of habitat does not occur during such 

operations. Prior to the onset of work, the County shall ensure 

that the contractor has prepared a plan to allow a prompt and 

effective response to accidental spills.  All workers shall be 

informed of the importance of preventing spills and of the 

appropriate measures to take should a spill occur. 

Contractor 

35 

Only silt fencing, or other wildlife-safe methods, will be used to 

designate work limits along Arroyo Grande Creek levee for the 

construction of the new flapgate; no orange fencing will be 

used. A qualified biologist will also check the silt fencing on a 

daily basis for sensitive and/or listed species. 

Contractor 

36 
All trenches will be covered at the end of each day to prevent 

the trapping or injury of any wildlife. 

Contractor 
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37 

The new sediment basin will be shallow and will drain with no 

standing water remaining after 48 hours. Since the concrete 

basin provides flood control functions, vegetation establishment 

will be prevented within the basin to discourage wildlife from 

using it as habitat. 

County 

38 

Prior to completion of the project, the applicant shall contact 

the Department of Planning and Building to have the site 

inspected for compliance with the conditions of this approval. 

Both 

39 

If fish or wildlife is encountered during the course of Project 

implementation,  said fish or wildlife shall be allowed to leave 

the Project area unharmed. 

Both 

40 

Vegetation. 

a. Permittee shall restrict the disturbance to vegetation to

the minimum amount necessary to complete the Project.

b. Vegetation removal following initial tree trimming shall be

limited to the amount necessary to maintain the

conditions described in the Project Description of the

CDFW Agreement.

c. All invasive, exotic plant species that are disturbed during

Project implementation shall be removed from the Project

site. Any Vinca, Cape or German ivy, Castor bean, Arundo,

or other exotic plant species shall be bagged and

appropriately disposed of in a landfill. Exotic species shall

not be used in mulching, composting, or otherwise placed

in or around the Project work area.

d. Vegetation removed from the Project work area shall be

disposed of at an appropriate and legal off-site location

where the material cannot enter the stream channel (i.e.,

outside of the floodplain). No such material shall be

stockpiled in the streambed, banks, or channel.

Both 

41 

Permittee shall ensure that all structures and installed features 

are designed (i.e., size and alignment) and constructed such that 

they will not fail, will accommodate high (e.g., 100-year) flows, 

and will not cause long-term changes in water flows that 

adversely modify the existing upstream or downstream channel 

bed/bank contours (e.g., headcutting or down cutting), increase 

sediment deposition, or cause significant new erosion. 

Both 

42 

Fill/Spoil 

a. Long-term spoil storage sites shall not be located within

the stream, where  spoil could be washed into the stream,

or where it could cover aquatic or riparian vegetation.

Contractor 
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b. Rock, gravel, and/or other fill materials shall not be

imported into the stream.

c. Soils that are excavated and temporarily displaced shall be

used to backfill excavations and return areas to original

contours.

d. Permittee shall cover temporary stockpiles with plastic

sheeting or visquine when rainy or windy conditions could

erode loose soils.

43 

Erosion 

a. Permittee shall not conduct Project work during rain or

immediately following large rainfall events (defined as 1/4

inch of rain in any 24-hour period).
b. All disturbed soils within the Project work area shall be

stabilized to reduce erosion potential during and
following Project activities. Temporary erosion control
devices, such as straw bales, silt fencing, and sand bags,
may be used, as appropriate, to prevent siltation of the
channel. To minimize the risk of ensnaring and strangling
wildlife, coir rolls, erosion control mats or blankets, straw
or fiber wattles, or similar erosion control products shall
be composed entirely of natural-fiber, biodegradable
materials. Permittee shall not use "photodegradable" or
other plastic erosion control materials.

c. Unvegetated areas created by the Project shall be seeded

(with weed-free straw or mulch) with a blend of a

minimum of three (3) locally native grass species and

coyote brush. One (1) or two (2) sterile non-native

perennial grass species may be added to the seed mix

provided that amount does not exceed 25 percent of the

total seed mix by count. Locally native wildflower and/or

shrub seeds may also be included in the seed mix. The

seeding shall be completed as soon as possible, but no

later than November 15 of the year Project activity ends,

unless otherwise agreed to in advance by CDFW. A seed

mixture shall be submitted to CDFW for approval prior to

application. At the discretion of CDFW, all exposed areas

where seeding is considered unsuccessful after 90 days

shall receive appropriate soil preparation and a second

application of seeding, straw, or mulch as soon as is

practical on a date mutually agreed upon.

Contractor 

44 

Pollution 

a. During Project implementation, Permittee shall not dump

litter or debris within any stream. All such debris and

waste shall be picked up daily and properly disposed of

Contractor 
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at an appropriate site. 

b. Staging and storage areas for equipment, materials,

fuels, lubricants, and solvents shall be located outside of

the stream channel and banks. Stationary equipment

such as motors, pumps, generators, compressors and

welders located within or adjacent to the stream shall be

positioned over drip-pans.

c. Asphalt, paint or other coating material, oil or other

petroleum products, or any other substances that could

be hazardous to fish or wildlife resulting from Project-

related activities, shall be prevented from contaminating

the soil and/or entering the "Waters of the State".

d. Permittee shall install containment structures, in

addition to concrete formwork, to control the

placement of wet concrete/cement and to prevent it

from entering into the channel outside of those

structures. No concrete/cement shall be poured or

applied if the seven-day weather forecast indicates any

chance of rain. At all times when Permittee is pouring

or working with wet concrete/cement there shall be a

designated monitor to inspect the containment

structures and ensure that no concrete or other debris

enters into the channel outside of those structures.

Poured concrete/cement shall remain isolated from

surface waters and soils that could become saturated

and allowed to cure for a minimum of 30 days or until

the pH as tested with tap water does not exceed 9.0,

using methods approved in advance by CDFW. Results

of pH testing, if not waiting 30 days for concrete to

cure, shall be submitted to CDFW within five (5) days of

completion. Any rain water that comes into contact

with the concrete structures shall be contained and

isolated from stream flows; the water pH shall be

tested, and water shall be removed from the site and

disposed of lawfully if the pH exceeds 9.0. Permittee

shall submit to CDFW the results of all pH testing,

including measurements that demonstrate a pH at or

below 9.0 as tested prior to removing the containment

structures.

e. Emergency response materials shall be kept at the site

and readily available to allow rapid containment and
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cleanup of any spilled material. In the event that a spill 

occurs, all Project activities shall immediately cease until 

cleanup of the spilled materials is completed. CDFW shall 

be notified immediately by Permittee of all spills. 

Post-Construction 

45 

For the plant establishment period (at a minimum three years 

after planting), annual status reports shall be submitted to the 

California Department of Fish and Wildlife. These reports shall 

assess the condition of the trees (observations on health and 

growth), make recommendations, and include information 

regarding the previous year’s maintenance schedule, 

observations, and survival counts. 

County 

46 

A Final Project Report to be submitted within 30 days after 

Project construction is completed and following each willow 

trimming activity. The Final Project Report shall summarize 

Project activity, and address the implementation of each 

Protective Measure included in the CDFW Agreement. Before, 

during, and after photo documentation of the Project work area 

shall be included in the report. 

County 
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EXHIBIT A 
DRC2012-00044 PROJECT FINDINGS 

Environmental Determination 

A. The Environmental Coordinator, after completion of the initial study, finds that there is no 
substantial evidence that the project may have a significant effect on the environment, 
and the preparation of an Environmental Impact Report is not necessary.  Therefore, a 
Mitigated Negative Declaration (pursuant to Public Resources Code Section 21000 et 
seq., and CA Code of Regulations Section 15000 et seq.) has been issued on January 
31, 2013 and is hereby adopted for this project.  Mitigation measures are proposed to 
address air quality, biological resources, cultural resources, and water are included as 
conditions of approval. 

Development Plan 

B. The proposed project or use is consistent with the San Luis Obispo County General Plan 
because the use is an allowed use and as conditioned is consistent with the intent of all 
of the General Plan policies. 

C. As conditioned, the proposed project or use satisfies all applicable provisions of Title 23 
of the County Code and the Local Coastal Program. 

D. The establishment and subsequent operation or conduct of the use will not, because of 
the circumstances and conditions applied in the particular case, be detrimental to the 
health, safety or welfare of the general public or persons residing or working in the 
neighborhood of the use, or be detrimental or injurious to property or improvements in 
the vicinity of the use because the project is designed to improve flood control protection 
along Arroyo Grande Creek and Highway 1 in the vicinity of the Oceano County Airport, 
and does not generate activity that presents a potential threat to the surrounding 
property and buildings. This project is subject to Ordinance and Building Code 
requirements designed to address health, safety and welfare concerns. 

E. The proposed project or use will not be inconsistent with the character of the immediate 
neighborhood or contrary to its orderly development because the project would expand 
existing storm water drainage infrastructure that is similar to, and will not conflict with, 
the surrounding lands and uses. 

F. The proposed project or use will not generate a volume of traffic beyond the safe 
capacity of all roads providing access to the project, either existing or to be improved 
with the project because construction-related impacts will be mitigated to acceptable 
levels and no long-term traffic impacts are expected to occur. 

Coastal Access 

G. The proposed use is in conformity with the public access and recreation policies of 
Chapter 3 of the California Coastal Act, because the project would not affect existing 
access, the project is not adjacent to the beach, and public access is already allowed 
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over the majority of the site because the project is located primarily in existing public 
right-of-ways. . 

Airport Review Area 

H. The proposed project and land use will not generate hazards or obstructions to aircraft 
operations in the vicinity of the airport because proposed improvements would be 
located underground or at ground level.  Annual vegetation management would maintain 
willows in the project area to allowable heights as defined by state and federal airport 
regulations in order to maintain flight safety, as the vegetation to be trimmed is near the 
end of the airport runway.  

I. The project would not result in any significant changes in existing developed uses and 
will be compatible with airport activities.  The project is consistent with the Airport Land 
Use Plan in that it does not expose additional people or structures to significant hazards 
associated with the airport. 

Flood Hazard Area 

J. The project is designed to improve storm water drainage and flood conditions in the 
project vicinity and would not subject additional people or structures to increased 
damage as a result of flood inundation.  The project is compatible with the flood hazard 
designation and would result in improved capacity of storm water drainage facilities and 
alleviate flooding that currently exists in the project area.   

K. Grading associated with the project will incorporate standard drainage and erosion 
control measures to minimize the potential for soil erosion and sedimentation, including 
through development of a new sediment basin and annual sediment and trash removal. 

Sensitive Resource Areas (SRA)  
L. The development will not create significant adverse effects on the natural features of the 

site or vicinity that were the basis for the Sensitive Resource Area designation, and the 
project includes elements that are beneficial to habitat and water quality within Arroyo 
Grande Creek. 

M. Natural features and topography have been considered in the design and siting of all 
proposed physical improvements and the project is proposed to avoid and minimize 
impacts to the sensitive resources within, adjacent to, and downstream of the proposed 
improvements. 

N. The proposed ground disturbance and tree trimming is the minimum necessary to 
provide improvements to the drainage system in compliance with mandatory regulations 
(Federal Aviation Administration) and will not create significant adverse effects on the 
identified sensitive resource, because best management practices will be implemented 
during construction to minimize impacts and disturbance to the SRA. 

O. The soil and subsoil conditions are suitable for any proposed grading and site 
preparation and drainage improvements have been designed to prevent soil erosion, 
and sedimentation of streams through undue surface runoff.  The County is required to 
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comply with all state and federal sedimentation and erosion control requirements, and 
the project as proposed is designed to have minimal or no disturbance to the sensitive 
lagoon habitat area as the project is not adjacent to the lagoon. 

Environmentally Sensitive Habitats  

P. There will be no significant negative impact on the identified sensitive habitat and the 
proposed use will be consistent with the biological continuance of the habitat because 
the project as proposed is designed to have minimal or no disturbance to the sensitive 
lagoon habitat area as the project is not adjacent to the lagoon and is sited partially 
within and adjacent to an existing disturbed area.  Overall, the project would have 
beneficial effect on habitat and water quality within the Environmentally Sensitive Habitat 
Area.   

Q. The proposed use will not significantly disrupt the habitat because measures to avoid 
unnecessary disturbance have been adopted through project design and construction.  

Archaeologically Sensitive Area 

R. The site design and development incorporate adequate measures to ensure that 
archeological resources will be acceptably and adequately protected.  An archaeological 
assessment was conducted for this project with no significant resources identified and 
additional subsurface testing prior to construction is a condition of the project.  Should 
any archaeological resources be discovered, construction activities would stop until a 
qualified archaeologist has analyzed the resource and developed a mitigation plan, 
which the project would implement prior to commencing construction. 

Local Coastal Program 

S. The proposed project is consistent with the Local Coastal Program and the public 
access and recreation policies of Chapter 3 of the California Coastal Act, because the 
project site is within the proximity of adequate public beach access and is designed to 
protect sensitive coastal and biological resources. 
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EXHIBIT B 

DRC2012-00044 PROJECT CONDITIONS OF APPROVAL 

Approved Development 
1. This approval authorizes a request by the San Luis Obispo County Department of

Public Works, in coordination with Caltrans and other local agencies, for a Coastal 
Development Permit for development of the Oceano Drainage Project. 
Implementation of the project would involve construction of new storm water 
drainage system components, grading alterations, and annual vegetation and 
sedimentation maintenance.  The project would be located in and alongside State 
Highway 1 in Oceano, beginning at the intersection of 13th Street/Paso Robles 
Street and Highway 1 and terminating approximately 1,250 feet to the southwest at 
Arroyo Grande Creek.  It would include improvements within County and State right 
of way and on private property, and would result in the disturbance of approximately 
14.4 acres and 12,500 cubic yards of cut and fill.   

Conditions required to be completed prior to the start of construction 

Site Development 
2. Prior to start of construction, plans submitted shall show all development

consistent with the approved site plan. 

Fire Safety 
3. At the time of application for construction permits, all plans submitted to the

Department of Planning and Building shall meet the fire and life safety requirements 
of the California Fire Code.   

Mitigation Measures 

Air Quality 
4. [AQ-1] Should hydrocarbon contaminated soil be encountered during construction

activities, the APCD must be notified as soon as possible and no later than 48 hours 
after affected material is discovered to determine if an APCD Permit will be required. 
In addition, the following measures shall be implemented immediately after 
contaminated soil is discovered: 
a. Covers on storage piles shall be maintained in place at all times in areas not

actively involved in soil addition or removal; 
b. Contaminated soil shall be covered with at least six inches of packed

uncontaminated soil or other TPH-non-permeable barrier such as plastic tarp. No 
headspace shall be allowed where vapors could accumulate; 

c. Covered piles shall be designed in such a way to eliminate erosion due to wind
or water. No openings in the covers are permitted; 

d. The air quality impacts from the excavation and haul trips associated with
removing the contaminated soil must be evaluated and mitigated if total 
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emissions exceed the APCD’s construction phase thresholds; 
e. During soil excavation, odors shall not be evident to such a degree as to cause a

public nuisance; and
f. Clean soil must be segregated from contaminated soil.

5. [AQ-2] Prior to any construction activities at the site, the Project proponent shall
ensure that a geologic evaluation is conducted to determine if Naturally Occurring
Asbestos (NOA) is present within the area that will be disturbed. If NOA is not
present, an exemption request must be filled with the APCD. If NOA is found at the
site, the applicant must comply with all requirements outlined in the Asbestos ATCM.

6. [AQ-3]  If building(s) are removed or renovated; or utility pipelines are
scheduled for removal or relocation, this Project may be subject to various
regulatory jurisdictions, including the requirements stipulated in the National
Emission Standard for Hazardous Air Pollutants (40CFR61, Subpart M – asbestos
NESHAP).

7. [AQ-4] Projects with grading areas that are greater than 4-acres or within 1,000 feet
of any sensitive receptors shall implement the following mitigation measures to
manage fugitive dust emissions such that they do not exceed the APCD 20%
opacity limit (APCD rule 401) and do not impact off-site areas prompting nuisance
violations (APCD rule 402):
a. Reduce the amount of disturbed area where possible;
b. Use of water trucks or sprinkler systems in sufficient quantities to prevent

airborne dust from leaving the site. Increased watering frequency would be
required whenever possible;

c. All dirt stock pile areas should be sprayed daily as needed;
d. Permanent dust control measures identified in the approved Project revegetation

and landscape plans should be implemented as soon as possible, following
completion of any soil disturbing activities;

e. Exposed ground areas that are planned to be reworked at dates greater then
one month after initial grading should be sown with a fast germinating, non-
invasive, grass seed and watered until vegetation is established;

f. All disturbed soil areas not subject to revegetation should be stabilized using
approved chemical soil binders, jute netting, or other methods approved in
advance by the APCD;

g. All roadways, driveways, sidewalks, etc. to be paved should be completed as
soon as possible. In addition, building pads should be laid as soon as possible
after grading unless seeding or soil binders are used;

h. Vehicle speed for all construction vehicles shall not exceed 15 mph on any
unpaved surface at the construction site;

i. All trucks hauling dirt, sand, soil, or other loose materials are to be covered or
should maintain at least two feet of freeboard (minimum vertical distance
between top of load and top of trailer) in accordance with CVC Section 23114;

j. Install wheel washers where vehicles enter and exit unpaved roads onto streets,

Exhibit G-1; Environmental Permit Summary

KDrexhage
Cross-Out

KDrexhage
Cross-Out



Attachment 1 

Page - 10 - of 14 

or wash off trucks and equipment leaving the site; 
k. Sweep streets at the end of each day if visible soil material is carried onto

adjacent paved roads. Water sweepers with reclaimed water should be used
where feasible;

l. All PM10 mitigation measures require should be shown on grading and building
plans; and
m. The contractor or builder shall designate a person or persons to monitor
fugitive dust emissions and enhance the implementation of the measures as 
necessary to minimize dust complaints, reduce visible emissions below 20% 
opacity, and to prevent transport of dust offsite. Their duties shall include 
holidays and weekend periods when work may not be in progress. The name 
and telephone number of such persons shall be provided to the APCD 
Compliance Division prior to the start of any grading, earthwork or demolition.  

8. [AQ-5] To help reduce the emissions impact of diesel vehicles and equipment used
to construct the Project, the applicant shall implement the following idling control
techniques:
California Diesel Idling Regulations

a. On-road diesel vehicles shall comply with Section 2485 of Title 13 of the
California Code of Regulations. This regulation limits idling form diesel-fueled
commercial motor vehicles with gross vehicular weight ratings of more than
10,000 pounds and licensed for operation on highways. It applies to California
and non-California based vehicles. In general, the regulation specifies that
drivers of said vehicles:
1. Shall not idle the vehicle’s primary diesel engine for greater than 5 minutes at

any location, except as noted in Subsection (d) of the regulation; and
2. Shall not operate a diesel-fueled auxiliary power system (APS) to power a

heater, air conditioner, or any ancillary equipment on that vehicle during
sleeping or resting in a sleeper berth for greater than 5.0 minutes at any
location when within 1,000 feet of a restricted area, except as noted in
Subsection (d) of the regulation.

b. Off-road diesel equipment shall comply with the 5 minute idling restriction
identified in Section 2449(d)(2) of the California Air Resources Board’s In-Use
off-Road Diesel regulation.

c. Signs must be posted in the designated queuing areas and job sites to remind
drivers and operators of the State’s 5 minute idling limit.

9. [AQ-6] Diesel Idling Regulations Near Sensitive Receptors

Sensitive receptors appear to be located within 1000 feet of the Project area 
(residences, Oceano Elementary School grounds). In addition to State required 
diesel idling requirements, the Project applicant shall comply with these more 
restrictive requirements to minimize impacts to nearby sensitive receptors: 
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a. Staging and queuing areas shall not be located within 1,000 feet of sensitive
receptors;

b. Diesel idling within 1,000 feet of sensitive receptors shall not be permitted;
c. Use of alternative fueled equipment is recommended; and
d. Signs that specify the no idling areas must be posted and enforced at the site.

10. [AQ-7] Proposed truck routes should be evaluated and selected to ensure routing
patterns have the least impact to nearby residential communities and sensitive
receptors, such as schools, daycare facilities, hospitals, and senior centers.

Biological Resources 
11. [BR-1] Prior to construction, the County shall obtain all necessary permits,

approvals, and authorizations from jurisdictional agencies.  These may include, but 
may not be limited to: (1) ACOE, Section 404 Nationwide Permit 43; (2) RWQCB, 
Section 401 Water Quality Certification; and (3) CDFG, Section 1602 Streambed 
Alteration Agreement for activities within the tops of banks or outer edges of riparian 
canopies (whichever is furthest from the streambed) of Arroyo Grande Creek.  The 
County shall adhere to all conditions included within these permits, approvals, and 
authorizations. 

12. [BR-2] Prior to construction, exclusionary fencing shall be erected by the contractor
at the boundaries of all construction areas to avoid equipment and human intrusion
into adjacent creek/wetland habitats.  The fencing shall remain in place throughout
construction.

13. [BR-3] During Project activities, all trash that may attract predators shall be properly
contained, removed from the work site and disposed of regularly.  Following
construction, all trash and construction debris shall be removed from work areas.

14. [BR-4] If determined to be necessary by the ACOE (lead federal agency), the ACOE
will consult with NMFS and USFWS on behalf of the County for impacts to California
red-legged frogs and steelhead.  The County will adhere to all conditions included
within the Biological Opinions issued for the Project.

15. [BR-5] Before any construction activities begin on the Project, a biologist shall
conduct a training session for all construction personnel.  The training session shall
include a description of species that may be encountered during construction, the
importance of these species and their habitat, the general measures that are being
implemented to conserve these species as they relate to the Project, and the
boundaries within which the Project may be accomplished.  Brochures, books, and
briefings may be used in the training session, provided that a qualified person is on
hand to answer any questions.

16. [BR-6] All fueling and maintenance of vehicles and other equipment and staging
areas shall occur at least 20 meters from any riparian habitat or water body.  The
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County shall ensure contamination of habitat does not occur during such operations. 
 Prior to the onset of work, the County shall ensure that the contractor has prepared 
a plan to allow a prompt and effective response to accidental spills.  All workers shall 
be informed of the importance of preventing spills and of the appropriate measures 
to take should a spill occur. 

17. [BR-7] Prior to site disturbance, the County shall print Best Management Practices
(BMPs) on all applicable construction plans.  BMPs shall be implemented prior to,
during, and following construction activities.  Measures shall include, but not be
limited to the following:
a. Silt fencing shall be placed along the down-slope side of the construction zone.
b. A spill and clean-up kit shall be stored onsite at all times.
c. Temporary and permanent erosion and sedimentation measures shall be

implemented (e.g., silt fencing, hay bales, straw wattles, etc.).

18. [BR-8] If construction activities are conducted during the typical nesting bird season
(February 15 – September 15th), preconstruction surveys shall be conducted by the
County-approved biologist or County Environmental Resource Specialist prior to any
construction activity or vegetation trimming to identify potential bird nesting activity,
and:
a. If active nest sites of bird species protected under the Migratory Bird Treaty Act

(MBTA) are observed within the vicinity of the Project site, then the Project shall
be modified and/or delayed as necessary to avoid direct take of the identified
nests, eggs, and/or young;

b. If active nest sites of raptors and/or bird species of special concern are observed
within the vicinity of the Project site, then CDFG shall be contacted to establish
the appropriate buffer around the nest site.  Construction activities in the buffer
zone shall be prohibited until the young have fledged the nest and achieved
independence; and

c. Active nests shall be documented by a qualified biologist and a letter-report shall
be submitted to the County, USFWS, and CDFG, documenting Project
compliance with the MBTA and applicable Project mitigation measures.

19. [BR-9] To avoid inadvertent impacts to western pond turtle, red-legged frog, two-
striped garter snake, steelhead, and nesting birds during grading and site
disturbance activities, a biological monitor will conduct preconstruction surveys in
Arroyo Grande Creek and adjacent areas within the Project site, conduct
construction employee training prior to site disturbance and continue monitoring
during grading and construction activities. In the instance a listed sensitive species
is discovered, the County shall contact CDFG, NMFS, and USFWS for consultation,
unless otherwise authorized under an NMFS- or USFWS-issued Biological Opinion.
In the instance nesting birds are discovered, work shall cease until the birds have
fledged and left the area, or CDFG or USFWS shall be consulted. If any swallow
nests are observed, empty nests shall be removed prior to February 15, and shall
continue to remove nests as they are being built to avoid impacts to active nests
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prior to construction. 

20. [BR-10] A Habitat Mitigation and Monitoring Plan will be prepared and will include
specific measures for restoration and revegetation of all temporarily disturbed areas.
The Plan will include protection measures, standards for revegetation, a monitoring
program to ensure proper implementation and maintenance of restored areas, and
performance criteria to determine success.

21. [BR-11] Willow trimming and/or topping would occur outside of the nesting bird
season.  If willow trimming/topping could not occur outside of nesting bird season, a
qualified biologist will conduct surveys for nesting birds prior to maintenance
activities. If nesting birds are discovered within the maintenance area, CDFG shall
be contacted to establish the appropriate buffer around the nest site. Maintenance
activities in the buffer zone shall be prohibited until the young have fledged the nest
and achieved independence; and active nests shall be documented by a qualified
biologist and a letter-report shall be submitted to the County, USFWS, and CDFG,
documenting Project compliance with the MBTA and applicable Project mitigation
measures.

22. [BR-12] Prior to maintenance activities (e.g., sediment removal and/or vegetation
trimming/topping), a qualified biologist will survey for sensitive species (e.g.,
California red-legged frog, two-stripe garter snake, and pacific pond turtles). If frogs,
garter snakes, or pond turtles are found within the maintenance area, maintenance
activities will halt until the animal has moved out of the Project area without
assistance (e.g., harassment or handling).

Cultural Resources 
23. [CR-1] The County shall conduct additional subsurface testing for buried deposits

prior to construction or have an archaeologist and Native American monitor during 
ground-disturbing activities 

Conditions to be completed prior to completion of the project 

24. Prior to completion of the project, the applicant shall contact the Department of
Planning and Building to have the site inspected for compliance with the conditions
of this approval.

On-going conditions of approval (valid for the life of the project) 

25. This land use permit is valid for a period of 48 months from its effective date unless
time extensions are granted pursuant to Coastal Zone Land Use Ordinance Section
23.02.050 or the land use permit is considered vested.  This land use permit is
considered to be vested once substantial site work has been completed.  Substantial
site work is defined by Coastal Zone Land Use Ordinance Section 23.02.042 as site
work progressed beyond grading and completion of structural foundations; and
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construction is occurring above grade. 

26. All conditions of this approval shall be strictly adhered to, within the time frames
specified, and in an on-going manner for the life of the project.  Failure to comply
with these conditions of approval may result in an immediate enforcement action by
the Department of Planning and Building.  If it is determined that violation(s) of these
conditions of approval have occurred, or are occurring, this approval may be
revoked pursuant to Section 23.10.160 of the Coastal Zone Land Use Ordinance.
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August 25, 2015 

Kate Ballantyne 
Environmental Programs Manager 
San Luis Obispo County  
Department of Public Works 
Attn:  Katie Drexhage 
County Government Center, Room 206 
San Luis Obispo, CA 93408 

Applicant: San Luis Obispo County Department of Public Works 
Location: Highway 1 and 13th St., Oceano, San Luis Obispo Co. 
Project: Oceano Drainage Project   

CCC Federal Consistency No.: NE-0006-15 
CCC Permit/Appeal No.:  A-3-SLO-13-220 (Appeal) and 3-14-0221-W (CDP Waiver)_ 
Local Govt. CDP No.:   DRC 2012-00044 

The Coastal Commission staff has received your request to identify Commission jurisdiction for the 
purposes of processing an individual, nationwide, general or regional permit from the Army Corps of 
Engineers (Corps).  Pursuant to the federal Coastal Zone Management Act (CZMA), the Corps cannot 
issue a permit for an activity, either in or out of the coastal zone, that affects land and water uses or 
natural resources of the coastal zone until the applicant has complied with the requirements of Section 
307(c)(3)(A) of the CZMA.  (16 USC Section 1456[c][3][A].)  The applicant can meet these 
requirements by receiving a Commission concurrence with either (1) a consistency certification 
prepared by the applicant or (2) a showing that the activity does not affect the coastal zone.  
Alternatively, the applicant can satisfy these requirements by the issuance of a Commission approved 
coastal development permit.  Since the Commission cannot delegate federal consistency authority to 
local governments, a coastal development permit issued by a local agency does not replace the 
requirement for a consistency certification.  The Coastal Commission staff has reviewed the 
information submitted for the above-referenced project, and has made the following determination: 

The Coastal Commission declines to assert federal consistency jurisdiction, due to the fact 
that: (1) portions of this project are within the County’s coastal development permit (CDP) 
jurisdiction; (2) the County approved a CDP with conditions; (3) that approval was 
appealed to the Commission; (4) the Commission determined the appeal raised no 
substantial issue; (5) portions of the project are within the Commission’s CDP jurisdiction; 
(6) the Commission granted a CDP waiver for this portion of the project; and (7) with the 
conditions imposed on the permit by the County, the project does not raise signficant 
concerns over protection of coastal resources. 
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Sincerely, 

 
MARK DELAPLAINE 
Manager, Energy, Ocean Resources,          
 and Federal Consistency Division 
 
cc: Santa Cruz District 
  Army Corps, L.A. District   
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Mr. Tony Navarro 
Department of Planning and Building 
County of San Luis Obispo 
976 Osos Street, Room 300 
San Luis Obispo, California 93408 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
West Coast Region 
501 West Ocean Boulevard, Suite 4200 
Long Beach, California 90802-4213 

May 5, 2014 

Refer to NMFS No: 2014-9847 

Re: Endangered Species Act Section 7(a)(2) Concurrence Letter for the Oceano Drainage 
Project at Highway 1 and 131

h Street 

Dear Mr. Navarro: 

On December 6, 2013, NOAA's National Marine Fisheries Service (NMFS) received the U.S. 
Department of Housing and Urban Development's (HUD) October 29, 2013, request for written 
concurrence under Section 7 of the U.S. Endangered Species Act (ESA). Through the 
Community Development Block Grant Program, the HUD may partially fund the Oceano 
Drainage project (proposed action) that is proposed by the San Luis Obispo County Department 
of Public Works (County). The County is serving as the lead Federal agency for the proposed 
action in accordance with the provisions of HUD regulations (24 CFR 58.5), thus NMFS regards 
all requests for ESA Section 7 consultations from "responsible entities" as official requests 
submitted by a Federal action agency as defined under the interagency consultation regulations at 
50 CFR part 402 (NMFS 2003 1

). This proposed action is of concern to NMFS because Arroyo 
Grande Creek (AGC) is within the threatened South-Central California Coast (S-CCC) Distinct 
Population Segment (DPS) of steel head (Oncorhynchus my kiss) and is designated critical habitat 
for the species. 

This response to your request was prepared by NMFS pursuant to section 7(a)(2) of the ESA, 
implementing regulations at 50 CFR 402, and agency guidance for preparation of letters of 
concurrence. This letter underwent pre-dissemination review using standards for utility, 
integrity, and objectivity in compliance with applicable guidelines issued under the Data Quality 
Act (section 515 of the Treasury and General Government Appropriations Act for Fiscal Year 
2001, Public Law 106-554). The concurrence letter will be available through NMFS' Public 
Consultation Tracking System [https://pcts.nmfs.noaa.gov/pcts-web/homepage.pctsf A 
complete record of this consultation is on file at the Southern California Branch of the California 
Coastal Area Office in Long Beach, California. 

1 National Marine Fisheries Service. 2003. Memorandum to Regional Administrators from William Hogarth. Ph.D. Subject. 
Endangered Species Act Consultation Compliance with "Responsible Entities" under US Department ojHousing and l/rban 
Development's Assumption Authority (24 CFR Part 58). April 23. Silver Spring. MD. 
2 Once on the homepage. use the following PCTS tracking number within the Quick Search column: 2014-9847 
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Proposed Action and Action Area 

The proposed action is the construction and operation of a storm-drain system for storm-water 
infiltration, evapotranspiration, and ultimate drainage into AGC through the existing levee. The 
construction duration is anticipated to be five months, starting in June 20I4 and concluding by 
November I, 20I4. The project site is approximately 0.7 miles upstream from the AGC lagoon. 
The action area includes the following: (I) an existing flap gate in the willow riparian woodland 
area adjacent to the recreational vehicle (RV) storage lot and the proposed outlet structure 
upstream of the exiting outlet, both on the north side of the existing levee, (2) the low-flow 
channel and the upper terrace of AGC and riparian vegetation on the south end of the levee, and 
(3) all downstream riparian habitat from the new discharge outlet to the lagoon entrance. AGC is 
bordered by an earthen levee throughout the action area. Components ofthe proposed action are: 
(1) new culvert outlet to convey storm-water drainage into AGC, and (2) a new concrete­
sedimentation basin within an existing RV storage lot to capture storm-water runoff from the 
underground storm-drain system. There is no interrelated or interdependent action as a result of 
the proposed action. 

Action Agency's Effects Determination 

The County determined the proposed action is not likely to adversely affect threatened S-CCC 
steelhead (71 FR 834) or its designated critical habitat (70 FR 52488). They determined that there 
will be no impact to the low-flow channel during construction with implementation of a 30-foot 
construction buffer, laterally from the low-flow channel, and a three-foot vertical buffer 
maintained above the elevation of the channel. Also, the County anticipates there will be no 
water present during work activities, thus no living space for steelhead is expected within the 
project area. The County also explains the proposed action will improve the quality of storm­
water runoff that is currently entering AGC by collecting debris and trash, removing or 
minimizing the threat of fuel and other lubricants found on cars that currently drive through 
portions ofthe action area, and allowing sediment to settle out of the water column before 
entering AGC. 

Consultation History 

On December 6, 20I3, the County sent NMFS an electronic correspondence concerning the 
status of the concurrence request and provided the consultation package in an attachment. 
NMFS also requested correspondence from HUD documenting the designation of a non-Federal 
representative to initiate informal consultation with NMFS. HUD sent correspondence3 to 
NMFS on December I9, 20 I3, providing the necessary information and citing appropriate 
NMFS policy (NMFS 2003) and HUD regulations (24 CFR Part 58) to assign the County as the 
non-Federal representative to carry out informal consultation with NMFS under Section 7 of the 
ESA. After a review of the consultation package, NMFS requested and subsequently attended a 
February I 0, 20 I4, site visit led by the County. During the site visit, the County provided 
additional, new information on the catch-basin insert filters proposed for the storm-drain pipe 
system. On February I9, 2014, NMFS provided the County a list of additional clarifying 

3 Electronic correspondence from Ernest Mol ins on December 19. 2013. entitled Concurrence request for Oceano Drainage 
Project. SLO County. Regional Environmental Officer. U.S. HUD Region IX. 600 Harrison Street. San Francisco. CA 94107. 
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questions to inform NMFS' understanding of how the proposed action would achieve improved 
water quality of discharged storm-water into AGC. The County responded to NMFS on 
February 28, 2014, with new information concerning the County's National Pollutant Discharge 
Elimination System (NPDES) Urban Storm Water Management Permit. On March 3, 2014, 
NMFS requested the County to provide a copy of above-mentioned permit to NMFS for the 
purposes of understanding existing water quality standards within the action area. The County 
provided the permit to NMFS on March 25, 2014. 

Effects of the Action 

Under the ESA, "effects of the action" means the direct and indirect effects of an action on the 
listed species or critical habitat, together with the effects of other activities that are interrelated or 
interdependent with that action, that will be added to the environmental baseline (50 CFR 
402.02). The applicable standard to find that a proposed action is not likely to adversely affect 
listed species or critical habitat is that all of the effects of the action are expected to be 
discountable, insignificant, or completely beneficial. Beneficial effects are contemporaneous 
positive effects without any adverse effects to the species or critical habitat. Insignificant effects 
relate to the size of the impact and should never reach the scale where take occurs. Discountable 
effects are those extremely unlikely to occur. 

The potential effects ofthe proposed action are described below: 

• With regard to the permanently impacted area of83-square feet (footprint ofthe outlet) 
on the north side of the existing levee due to the installation of a culvert through the 
existing earthen levee: 

o Under certain circumstances, new outlets have the potential to cause entanglement 
and stranding after high-flow events recede through an action area. The outlet 
will be blocked to preclude access for threatened steelhead after high-flow events, 
thus stranding and entanglement of individual steelhead is discountable. 
Therefore, during these high-flow events, NMFS anticipates juvenile steelhead 
will move through the action area without experiencing delay due to the proposed 
action. 

o The footprint of the outlet is not in designated critical habitat, therefore, the 
permanent loss of existing ground due to the footprint of the outlet will not reduce 
available designated critical habitat or diminish the value of available primary 
constituent elements (PCEs) within the action area such as rearing and migratory 
habitat. 

• With regard to the water quality PCE and water quality effects on threatened steelhead, 
effects of culvert discharge are insignificant for the reasons set forth herein: 

o the County has proposed minimization measures and is bound by prohibitions in 
their Phase II Small MS4 General Permit (Permit) as well as the Water Quality 
Control Plan for the Central Coastal Basin (Basin Plan) (June 20 II). Currently 
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untreated waters that discharge into AGC will be treated at three different stages 
(i.e., in-drain filters, concrete-sediment basin, and the natural bio-filter area) prior 
to release into AGC. Within the Discharge Prohibitions of the Permit, any 
discharge may not occur in a manner causing or threatening to cause a condition 
ofpollution as defined in Water Code §13050. Within the Basin Plan, the 
suspended sediment load and suspended sediment discharge rate of surface waters 
shall not be altered in such a manner as to adversely affect threatened steelhead. 

o Storm-water discharge has the potential to influence available dissolved oxygen 
for threatened steelhead in AGC if discharged waters contain measurable levels of 
total suspended solids (TSS) and biostimulatory substances, which can result in 
anaerobic conditions forcing individuals to alter their breathing patterns or lower 
their level of activity. The woodland riparian area (i.e., 0.75-acre bio filter) is 
expected to function as a bio-swale and remove approximately 77 percent of TSS 
and approximately 60 percent of nitrates (Taylor and Barrett 2004 ), and roadside 
infiltrators are likely to work in concert with the bio filter to remove 80 percent of 
TSS from storm-water runoff within the storm-drain system, which will discharge 
to the constructed-sediment basin, then into the woodland riparian area, and 
finally the resulting flow will enter AGC, thus, taking into account the expected 
initial quality of the runoff, effects on the water-quality PCE, such as harmful 
turbidity or reductions in dissolved oxygen from storm-water runoff, are 
insignificant; similarly, for the reasons articulated above, the discharge of 
stormwater as described in the project description is not likely to adversely affect 
steelhead individuals. 

o The removal of nitrogen through plant uptake, denitrification, adsorption, long­
term storage in soil organic matter, and immobilization owing to the utilization of 
the existing ~oodland riparian area (i.e., a 0. 75-acre bio filter) will remove 
contaminants as well as help moderate soil moisture levels. In tum, these 
processes are expected to increase infiltration, thereby decreasing surface run-off 
directly into AGC. 

• Stream-bank erosion is a natural phenomenon and source of both sediment and nutrients. 
However, urbanization can greatly accelerate the process of stream-bank erosion. 
Accelerated stream-bank erosion is a risk from storm-water runoff into an active stream 
channel, however, due to the anticipated slow flow rate (velocity) of water from the outlet 
into AGC, accelerated erosion at this discharge point will not result in adverse effects to 
critical habitat or threatened steelhead, thus accelerated channel erosion is insignificant. 
Additionally, alteration of the streambed composition, such as the grain-size distribution 
in the immediate project area of AGC, from storm-water runoff can result in adverse 
effects to spawning gravels. Based on the anticipated turbidity levels (TSS amounts), the 
water being discharged into AGC is not expected by NMFS to influence the intergravel 

4Taylor, S. and Barrett, M., "Caltrans BMP Retrofit Pilot Program," Presentation at Caltrans BMP Workshop, RBF Consulting, 
Irvine, CA (2004). 
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environment in a measurable way, this effect to the PCE of spawning habitat is 
discountable. 

• The County will not enter AGC or the low-flow channel during construction or ongoing 
operations and maintenance, which when wetted, provides migratory and rearing habitat 
for threatened steelhead. Under certain circumstances, construction staging and on-going 
operation activities have the potential to cause disturbance to habitat features within the 
low-flow channel by re-shaping active channel contours changing the velocity and 
direction of instream flows. Given the absence of instream activities, NMFS does not 
anticipate impact to the low-flow channel from ongoing operations, thus adverse effects 
to available steelhead living space within the action area (i.e., when the channel is 
wetted) are discountable. During high-flow events, the ongoing maintenance and 
performance of the proposed action by design will not preclude juvenile steelhead from 
rearing behaviors within the action area. 

• The ongoing vegetation maintenance and storm-drain maintenance, including inspection, 
cleaning, and disposal of waste material from the catch basins, performed by the County 
will only impact vegetation that is separated from AGC by the existing levee, thus effects 
to individual steelhead or PCEs of designated critical habitat including refuge and rearing 
habitat, on which steelhead rely, is discountable. 

• Under certain circumstances, new culvert construction has the potential to cause 
stranding or trampling, however, culvert construction activities will occur approximately 
30 feet from and 3 feet above the elevation of the low-flow channel. There will be no 
water present during construction activities, therefore no living space for threatened 
steel head during this period of work, thus stranding or trampling of this species during 
construction is discountable. 

• Sediment disturbance during construction in the upper-terrace-vegetation habitat from 
placement ofthe new culvert and outlet is anticipated by NMFS; however, because of the 
construction buffer, sediment disturbance in the upper terrace-vegetation habitat is 
expected to be minimized to an insignificant level with regard to designated critical 
habitat. Sediment disturbance will not likely degrade the upper terrace-vegetation habitat 
of AGC, which contributes to shading AGC and providing refuge habitat for steelhead. 
Furthermore, because of the buffer, sediment mobilized during construction is not 
expected to enter the waterway, and therefore effects to individuals from such sediment 
are discountable. 

Conclusion 

Based on this analysis, NMFS concurs with the County that the proposed action is not likely to 
adversely affect the subject listed species or designated ·critical habitat for this species. 
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Reinitiation of Consultation 

Reinitiation of consultation is required and shall be requested by the County or by NMFS, where 
discretionary Federal involvement or control over the action has been retained or is authorized by 
law and (1) new information reveals effects of the action that may affect listed species or critical 
habitat in a manner or to an extent not previously considered; (2) the identified action is 
subsequently modified in a manner that causes an effect to the listed species or critical habitat 
that was not considered in this concurrence letter; or if (3) a new species is listed or critical 
habitat designated that may be affected by the identified action (50 CFR 402.16). 

Section 7(a)(l) of the ESA directs Federal agencies to utilize their authorities to further the 
purposes of the ESA by carrying out conservation programs for the benefit of threatened and 
endangered species. The County also has the same responsibilities, and informal consultation 
offers action agencies an opportunity to address their conservation responsibilities under section 
7(a)(l ). NMFS released the Final South-Central California Coast Steelhead Recovery Plan 
(Plan) on December 20, 2013. The County can use this Plan as a tool for implementation of 
identified critical recovery actions for AGC (see page 12-20, Table 12-3\ 

Please direct questions regarding this letter to Brittany Struck (Brittany.Struck@noaa.gov), 
Southern California Branch of the California Coastal Area Office, 562-432-3905. 

cc: Ernest Molins, HUD, San Francisco 
Katie Drexhage, County of San Luis Obispo 
Daniel Robinson, California Coastal Commission, Santa Cruz 
Administrative File: 151422SWR2013PR00289 

5 Direct link to subject section of the Final Recovery Plan. 
http://www. wcstcoast. fishcrics.noaa.gov/publications/rccovcry planning/salmon stcclhcad/domains/south central southern cali 
fomia/chapter I 2. san luis obsipo terrace bpg scccs recovery plan final - 20 december 20 IJ.pdf 
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United States Department of the Interior 

IN REPLY REFER TO 
O&EVEN00-2014-1-0022 

FISH AND WILDLIFE SERVICE 
Ventura Fish and Wildlife Office 

2493 Portola Road, Suite B 
Ventura, California 93003 

Tony Navarro, Planner III 
Department of Planning and Building 
County of San Luis Obispo 
976 Osos Street, Room 300 
San Luis Obispo, California 93408 

February 14, 2014 

Subject: Informal Consultation for the Oceano Drainage Project at Highway 1 and 13th 
Street, San Luis Obispo County, California 

Dear Mr. Navarro: 

We have reviewed your letter dated October 28, 2013, and received in our office on October 29, 
2013 , requesting our concurrence with your determination that the Oceano drainage project at 
Highway 1 and 13th Street in Oceano, San Luis Obispo County, California, may affect but is not 
likely to adversely affect the federally threatened California red-legged frog (Rana draytonii) . 
The project will receive funding from the U.S. Department of Housing and Urban Development 
(HUD). The County of San Luis Obispo (County) is making this request as the designated non­
federal representative of HUD, under authorities of section 7(a)(2) of the Endangered Species 
Act of 1973, as amended (see enclosure). 

The proposed project would design and construct new storm drain improvements to alleviate 
existing drainage issues along State Highway 1 in Oceano. The improvements would include 
new drainage inlets and conveyance of water by an underground pipe to a new concrete sediment 
basin along with roadside infiltrators that would capture and treat first flush storm runoff. The 
project also includes regular maintenance of sediment basins to remove trash, sediment and 
excessive vegetation. Construction duration is anticipated to span 5 months, starting in June 
2014 and ending by November 2014; however, the project may be pushed to 2017 depending on 
the other permitting processes. 

The County proposes to implement the following measures to avoid California red-legged frogs 
and their habitats: 

• Project activities are proposed to occur during the dry season (typically from May 1 to 
November 1) when California red-legged frogs are less active; 

• Exclusionary fencing will be erected at the boundaries of all construction areas to avoid 
equipment and human intrusion into adjacent creek/wetland habitats; 
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• Before any construction activities begin, a biologist will conduct a training session for all 
construction personnel that includes a description of species that may be encountered during 
construction, and the measures being implemented to conserve these species; and 
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• To avoid inadvertent impacts to California red-legged frog, a biological monitor will conduct 
preconstruction surveys in Arroyo Grande Creek and adjacent areas within the project site 
and continue monitoring during grading and construction activities. If a listed species is 
identified, the County will contact the U.S. Fish and Wildlife Service (Service) for 
consultation. 

In a follow-up email on December 18, 2013 , Katie Drexhage from the Environmental Programs 
Division, Public Works Department of the County, committed to implementing the following 
additional measures to avoid California red-legged frogs and their habitats. We changed the 
wording of some measures to improve clarity, but we have not changed the substance of the 
measures the County proposed. 

• Only silt fencing, or other wildlife-safe methods, will be used to designate work limits along 
Arroyo Grande Creek levee for the construction of the new flap gate; no orange fencing will 
be used. A qualified biologist will also check the silt fencing on a daily basis for sensitive 
and/or listed species; 

• If the National Weather Service forecast predicts a rain event of Yi inch or more over a 48 
hour period for the worksite area, construction activities within 500 feet of Arroyo Grande 
Creek will be halted 24 hours before the rain event is anticipated to begin. Construction 
activities, for the purposes of this protective measure, consist of all activities which pose a 
risk of crushing dispersing amphibians including driving construction vehicles and 
equipment, and activities that alter the natural contours of the existing property including 
digging trenches, modifying drainages, vegetation clearing and grubbing, land grading, and 
pouring of building pads for new structures. After a rain event, a qualified biologist will 
conduct a pre-construction survey for amphibians dispersing through the project site. 
Construction will resume only after the site has sufficiently dried and the qualified biologist 
determines that amphibians are unlikely to be dispersing through the project site; 

• All trenches will be covered at the end of each day to prevent the trapping or injury of any 
wildlife; and 

• The new sediment basin will be shallow and will drain with no standing water remaining 
after 48 hours. Since the concrete basin provides flood control functions, vegetation 
establishment will be prevented within the basin to discourage wildlife from using it as 
habitat. 

Arroyo Grande Creek provides habitat for California red-legged frogs, and the species is known 
to occur in the low-flow channel, which contains constant flowing water as a result ofreleases 
from Lopez Dam. This low-flow channel will not be disturbed during the project. The project 
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may impact California red-legged frog habitat in the upper terrace area of Arroyo Grande Creek, 
and in a disturbed willow riparian woodland area adjacent to the County airport facilities . The 
upper terrace has been surveyed for California red-legged frogs on an annual basis between 2010 
and present, and no frogs have been found. 

We concur with your detem1ination that the Oceano Drainage Project at Highway 1 and 13th 
Street may affect but is not likely to adversely affect the California red-legged frogs because: 

• The low-flow channel habitat where California red-legged frogs are known to occur will not 
be impacted by construction activities; 

• The project will be implemented during the dry season when California red-legged frogs are 
less likely to be actively dispersing; 

• Surveys for California red-legged frogs have been conducted between 2010 and the present 
and have never detected any California red-legged frogs in the upper terrace area where the 
construction activities are planned to occur; 

• Biological monitors will be present during construction activities to ensure California red­
legged frogs will not be harmed by construction activities; and 

• Water quality flowing into Arroyo Grande Creek is anticipated to improve as a result of this 
project. 

If circumstances arise indicating that the proposed project may result in adverse effects to any 
federally-protected species, construction activities should be suspended and the Service should 
be contacted immediately to determine whether additional consultation is required. If you have 
any questions regarding this matter, please contact Jenny Marek of our staff at (805) 644-1766, 
extension 325. 

Sincerely, 

~d-~ 
Colleen Draguesku 
Acting Deputy Assistant Field Supervisor 

Enclosure 
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lJ nited States Department of the Interior 

Fl.SH AND WILDLIFE SERVICE 
Washington, D.C. 20240 

In Reply Refer To : 
FWS/AES/OCHR/006577 

Memorandum 

To: Regional Directors, Region 1, 2, 3, 4, 5, 6, and 7 
Manager, California - Nevada Operations Office 

APR 1 7 2002 

From: OeputyDirector /s/ Marshall P. Jones 

Subject: Endangered Species Acl CunsuJtation Compliance with "Responsible Entities" 
under U.S. Department of Housing and Urban Development's Assumption 
Authority (24 CFR Part 58) 

The purpose of this memorandum is to clarify Service policy regarding consultation under 
section 7 of the Endangered Species Act for certain projects authorized by the Department of 
Housing and Urban Devdopment. Under 12 HUD Programs, States, Indian Tribes, units of 
general local govenunent and certain insular areas (Guam, the Northern Mariana Islands, the 
Virgin Islands, American Samoa, and Palau) are required to assume, or in some cases may 
choose to assume, the environmental compliance responsibilities that would otherwise be the 
responsibility of HUD. Nine of the programs for which these "responsible entities" may assume 
responsibilities are described in regulations found at 24 CFR Part 58. The three additional 
programs that by more recently-enacted statutory provisions arc subject to the environmental 
provisions in Part 58 are: ( 1) assistance under the Native American Housing Assistance ai1d Self· 
De.termination Act of 1996, (2) loan guarantees for Indian housing under Section 184 of lhe 
Housing and Community Development Act of 1992, and (3) Housing Opportunities for Persons 
with A1DS grants under the AJDS Housing Opportunity Act. The regulations spooiftcally 
mention that section 7 of the Endangered Species Act is one of the Jaws for which responsible 
entities may assume responsibility for compliance. 

According to HUD regulations and statutes, when eligible general government applicants apply 
for and accept HUD mol!ey under 24 CFR Part 58 programs, they agree to become the 
"responsible entity." These l1>cal governments are direclly responsible for ensuring compliance 
with those Federal environmental laws described in the regulation, and as such, they constitute 
the "Federal agency" responsible for consulting with the Service under section 7 of the 
Endangered Species Acl. However, Indian Tribes under NAHASDA and Section 184 have Uie 
option of agreeing to be the "responsible entity" or having HUD retain environmental 
responsibility. The unit of general local govenuncnt is r~uestcd to be the "responsible entity" in 
instances when the applicant is not a governmental entity. 
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Service offices should regard all requests for section 7 consultation from "responsible entities" as 
official requests submitted by a Federal action agency as defined under the interagency 
consultation regulations at SO CFR part 402. Both HUD and the local government entity will 
submit certificotion letters to the -Field Office with the request for section 7 consultation (see 
attachment) to reaffirm the status of the local government entity as the "responsible entity" under 
part 58. In addition, any questions about who the responsible entities are for a particular 
geographic area should be directed to the appropriate Community Planning and Development 
Director. A list of HUD regional/state contacts and a list of CPO Directors are attached. 

According to HUD's regulations (24 CFR 58.5) and statutes, the "responsible entity's" 
assumption of responsibility for compliance with the Endangered Species Act, .. particularly 
Section 7," includes bolh substantive as well as procedural compliance with section 7. Part 58 
and the assumption provisions in nuo·s statutes make the responsible entity the responsible 
Federal official at the project level for each project for which a Request for Release of Funds 
and certification is submitted and approved. For any activity that may require compliance with 
the Endangered Species Act or any of the other listed Federal environmental compliance 
provisions, "responsible entities" must g.ive public notice and submit a request for release of 
funds to HUD along with a certification that they have fully carried out the environmental 
responsibilities they have assumed, and that they agree to Federal court jurisdiction for 
enforcemenc of these responsibilities. The Service should be notified by the "responsible entity" 
that a request for release o .. • funds has been submitted to HUD for any action that was reviewed 
for section 7 compliance. 

T fa Federal agency makes a finding that the project is unsatisfactory from the standpoint of 
environmental quality, HUD may determine not to release any funds for the project or exercise 
other corrective measures . Tn the event that a "responsible entity" fails to follow the procedural 
and substantive requirements of section 7, the Service should notify HUD that the responsible 
entity has not satisfied the requirements of the Endangered Species Act. In particular, if the 
Service makes a jeopardy or adverse modification determination, a copy of the biological opinion 
should be provided to the appropriate CPD Director with a request for HUD not to release the 
funds withuul fin;t CQordinalin!;: with the Services (see attachment no. 4). In addition, if the 
responsible entity is not cooperative in implementing the Reasonable and Prudent Measures or 
the project is modified from that described in the biological opinion, ii may be necessary to work 
with the appropriate CPD Director as HUD has continuing monitoring responsibilities. 

Please direct any questio.1~ concerning this matter to Renne Lohocfener, Chief, Division of 
Consultation, Habitat Conservation Planning, Recovery, and State Grants at (703) 358-2171. 

Attachments 
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cc: 3012-MJB-FWS/Directorme Reading File 
3242-MIB-FWS/ AES RF 
420-ARLSQ-FWS!TE 
420-ARLSQ-FWS!fE BCH Ctr! #006577 
420-ARLSQ-FWSffE RF. 

FWSffE:MMorgan :emj:2/l 9/02 :703-358-2106:S:\BCH\HUD\HUD final vJ .doc 
Revised:MMorgan:emj :04/09/02 
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[CPD Director] 
Field Housing nnd Urban Development Office 

Re : Notification of Jeopardy/ Adverse Modific:ation detennination by the Service on [project] 

Dear [CPD Director}: 

The U.S. Fish and Wil<llifo Service/National Marine Fisheries Service has detem1ined that 
implementation of the proposed [project] by [responsible entity) will likely jeopardize the 
continued existence of [one or more species J and/or result in destruction or adverse modification 

. of critical habitat. We have provided [responsible entity] the following reasonable and prudent 
altemahves:[IistJ . Because the biological opinion has found (jeopardy/destruction or adverse 
modification of critical habitat] the responsible entity is required to notify the Service of its final 
decision on the implementation of the reasonable and prudent alternatives. 

We request that HUD not release the funds for the proposed project until the responsible entity 
has notified the Service of its intentions and HUD has coordinated the release with the Service. 

If yon have any questions or comments please contact [Name} at (number]. 

Sincerely, 

Field Supervisor 
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PUBLIC CONTRACT CODE 
SECTION 9204. 

 
 
 

(a) The Legislature finds and declares that it is in the best interests of the state and its citizens to 
ensure that all construction business performed on a public works project in the state that is 
complete and not in dispute is paid in full and in a timely manner. 

 
(b) Notwithstanding any other law, including, but not limited to, Article 7.1 (commencing with 
Section 10240) of Chapter 1 of Part 2, Chapter 10 (commencing with Section 19100) of Part 2, 
and Article 1.5 (commencing with Section 20104) of Chapter 1 of Part 3, this section shall apply 
to any claim by a contractor in connection with a public works project. 

 
(c) For purposes of this section: 

 
(1) "Claim" means a separate demand by a contractor sent by registered mail or certified mail with 
return receipt requested, for one or more of the following: 

 
(A) A time extension, including, without limitation, for relief from damages or penalties for delay 
assessed by a public entity under a contract for a public works project. 

 
(B) Payment by the public entity of money or damages arising from work done by, or on behalf 
of, the contractor pursuant to the contract for a public works project and payment for which is not 
otherwise expressly provided or to which the claimant is not otherwise entitled. 

 
(C) Payment of an amount that is disputed by the public entity. 

 
(2) "Contractor" means any type of contractor within the meaning of Chapter 9 (commencing with 
Section 7000) of Division 3 of the Business and Professions Code who has entered into a direct 
contract with a public entity for a public works project. 

 
(3) (A) "Public entity" means, without limitation, except as provided in subparagraph (B), a state 
agency, department, office, division, bureau, board, or commission, the California State 
University, the University of California, a city, including a charter city, county, including a charter 
county, city and county, including a charter city and county, district, special district, public 
authority, political subdivision, public corporation, or nonprofit transit corporation wholly owned 
by a public agency and formed to carry out the purposes of the public agency. 

 
(B) "Public entity" shall not include the following: 

(i) The Department of Water Resources as to any project under the jurisdiction of that department. 

(ii) The Department of Transportation as to any project under the jurisdiction of that department. 

(iii) The Department of Parks and Recreation as to any project under the jurisdiction of that 
department. 
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(iv) The Department of Corrections and Rehabilitation with respect to any project under its 
jurisdiction pursuant to Chapter 11 (commencing with Section 7000) of Title 7 of Part 3 of the 
Penal Code. 

 
(v) The Military Department as to any project under the jurisdiction of that department. 

(vi) The Department of General Services as to all other projects. 

(vii) The High-Speed Rail Authority. 
 

(4) "Public works project" means the erection, construction, alteration, repair, or improvement of 
any public structure, building, road, or other public improvement of any kind. 

 
(5) "Subcontractor" means any type of contractor within the meaning of Chapter 9 (commencing 
with Section 7000) of Division 3 of the Business and Professions Code who either is in direct 
contract with a contractor or is a lower tier subcontractor. 

 
(d) (1) (A) Upon receipt of a claim pursuant to this section, the public entity to which the claim 
applies shall conduct a reasonable review of the claim and, within a period not to exceed 45 days, 
shall provide the claimant a written statement identifying what portion of the claim is disputed and 
what portion is undisputed. Upon receipt of a claim, a public entity and a contractor may, by mutual 
agreement, extend the time period provided in this subdivision. 

 
(B) The claimant shall furnish reasonable documentation to support the claim. 

 
(C) If the public entity needs approval from its governing body to provide the claimant a written 
statement identifying the disputed portion and the undisputed portion of the claim, and the 
governing body does not meet within the 45 days or within the mutually agreed to extension of 
time following receipt of a claim sent by registered mail or certified mail, return receipt requested, 
the public entity shall have up to three days following the next duly publicly noticed meeting of 
the governing body after the 45-day period, or extension, expires to provide the claimant a written 
statement identifying the disputed portion and the undisputed portion. 

 
(D) Any payment due on an undisputed portion of the claim shall be processed and made within 
60 days after the public entity issues its written statement. If the public entity fails to issue a written 
statement, paragraph (3) shall apply. 

 
(2) (A) If the claimant disputes the public entity's written response, or if the public entity fails to 
respond to a claim issued pursuant to this section within the time prescribed, the claimant may 
demand in writing an informal conference to meet and confer for settlement of the issues in dispute. 
Upon receipt of a demand in writing sent by registered mail or certified mail, return receipt 
requested, the public entity shall schedule a meet and confer conference within 30 days for 
settlement of the dispute. 
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(B) Within 10 business days following the conclusion of the meet and confer conference, if the 
claim or any portion of the claim remains in dispute, the public entity shall provide the claimant a 
written statement identifying the portion of the claim that remains in dispute and the portion that 
is undisputed. Any payment due on an undisputed portion of the claim shall be processed and made 
within 60 days after the public entity issues its written statement. Any disputed portion of the 
claim, as identified by the contractor in writing, shall be submitted to nonbinding mediation, with 
the public entity and the claimant sharing the associated costs equally. The public entity and 
claimant shall mutually agree to a mediator within 10 business days after the disputed portion of 
the claim has been identified in writing. If the parties cannot agree upon a mediator, each party 
shall select a mediator and those mediators shall select a qualified neutral third party to mediate 
with regard to the disputed portion of the claim. Each party shall bear the fees and costs charged 
by its respective mediator in connection with the selection of the neutral mediator. If mediation is 
unsuccessful, the parts of the claim remaining in dispute shall be subject to applicable procedures 
outside this section. 

 
(C) For purposes of this section, mediation includes any nonbinding process, including, but not 
limited to, neutral evaluation or a dispute review board, in which an independent third party or 
board assists the parties in dispute resolution through negotiation or by issuance of an evaluation. 
Any mediation utilized shall conform to the timeframes in this section. 

 
(D) Unless otherwise agreed to by the public entity and the contractor in writing, the mediation 
conducted pursuant to this section shall excuse any further obligation under Section 20104.4 to 
mediate after litigation has been commenced. 

 
(E) This section does not preclude a public entity from requiring arbitration of disputes under 
private arbitration or the Public Works Contract Arbitration Program, if mediation under this 
section does not resolve the parties' dispute. 

 
(3) Failure by the public entity to respond to a claim from a contractor within the time periods 
described in this subdivision or to otherwise meet the time requirements of this section shall result 
in the claim being deemed rejected in its entirety. A claim that is denied by reason of the public 
entity's failure to have responded to a claim, or its failure to otherwise meet the time requirements 
of this section, shall not constitute an adverse finding with regard to the merits of the claim or the 
responsibility or qualifications of the claimant. 

 
(4) Amounts not paid in a timely manner as required by this section shall bear interest at 7 percent 
per annum. 

 
(5) If a subcontractor or a lower tier subcontractor lacks legal standing to assert a claim against a 
public entity because privity of contract does not exist, the contractor may present to the public 
entity a claim on behalf of a subcontractor or lower tier subcontractor. A subcontractor may request 
in writing, either on his or her own behalf or on behalf of a lower tier subcontractor, that the 
contractor present a claim for work which was performed by the subcontractor or by a lower tier 
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subcontractor on behalf of the subcontractor. The subcontractor requesting that the claim be 
presented to the public entity shall furnish reasonable documentation to support the claim. Within 
45 days of receipt of this written request, the contractor shall notify the subcontractor in writing as 
to whether the contractor presented the claim to the public entity and, if the original contractor did 
not present the claim, provide the subcontractor with a statement of the reasons for not having 
done so. 

 
(e) The text of this section or a summary of it shall be set forth in the plans or specifications for 
any public works project that may give rise to a claim under this section. 

 
(f) A waiver of the rights granted by this section is void and contrary to public policy, provided, 
however, that (1) upon receipt of a claim, the parties may mutually agree to waive, in writing, 
mediation and proceed directly to the commencement of a civil action or binding arbitration, as 
applicable; and (2) a public entity may prescribe reasonable change order, claim, and dispute 
resolution procedures and requirements in addition to the provisions of this section, so long as the 
contractual provisions do not conflict with or otherwise impair the timeframes and procedures set 
forth in this section. 

 
(g) This section applies to contracts entered into on or after January 1, 2017. 

 
(h) Nothing in this section shall impose liability upon a public entity that makes loans or grants 
available through a competitive application process, for the failure of an awardee to meet its 
contractual obligations. 

 
(i) This section shall remain in effect only until January 1, 2020, and as of that date is repealed, 
unless a later enacted statute, that is enacted before January 1, 2020, deletes or extends that date. 

 
SEC. 2. 

 
The Legislature finds and declares that it is of statewide concern to require a charter city, charter 
county, or charter city and county to follow a prescribed claims resolution process to ensure there 
are uniform and equitable procurement practices. 

 
SEC. 3. 

 
If the Commission on State Mandates determines that this act contains costs mandated by the 

state, reimbursement to local agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code. 
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PUBLIC CONTRACT CODE 
SECTION 20104-20104.6 

(2016) 
 
 
 
 

20104.  (a) (1) This article applies to all public works claims of three hundred seventy-five 
thousand dollars ($375,000) or less which arise between a contractor and a local agency. 

 
(2) This article shall not apply to any claims resulting from a contract between a contractor and a 
public agency when the public agency has elected to resolve any disputes pursuant to Article 7.1 
(commencing with Section 10240) of Chapter 1 of Part 2. 

 
(b) (1) "Public work" means "public works contract" as defined in 

 
Section 1101 but does not include any work or improvement contracted for by the state or the 
Regents of the University of California. 

 
(2) "Claim" means a separate demand by the contractor for (A) a time extension, (B) payment of 
money or damages arising from work done by, or on behalf of, the contractor pursuant to the 
contract for a public work and payment of which is not otherwise expressly provided for or the 
claimant is not otherwise entitled to, or (C) an amount the payment of which is disputed by the 
local agency. 

 
(c) The provisions of this article or a summary thereof shall be set forth in the plans or 
specifications for any work which may give rise to a claim under this article. 
(d) This article applies only to contracts entered into on or after January 1, 1991. 

 
 

20104.2.  For any claim subject to this article, the following requirements apply: 
 

(a) The claim shall be in writing and include the documents necessary to substantiate the claim. 
Claims must be filed on or before the date of final payment. Nothing in this subdivision is intended 
to extend the time limit or supersede notice requirements otherwise provided by contract for the 
filing of claims. 

 
(b) (1) For claims of less than fifty thousand dollars ($50,000), the local agency shall respond in 
writing to any written claim within 45 days of receipt of the claim, or may request, in writing, 
within 30 days of receipt of the claim, any additional documentation supporting the claim or 
relating to defenses to the claim the local agency may have against the claimant. 

 
(2) If additional information is thereafter required, it shall be requested and provided pursuant to 
this subdivision, upon mutual agreement of the local agency and the claimant. 
 
(3) The local agency's written response to the claim, as further documented, shall be submitted to 
the claimant within 15 days after receipt of the further documentation or within a period of time 
no greater than that taken by the claimant in producing the additional information, whichever is 
greater. 
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(c) (1) For claims of over fifty thousand dollars ($50,000) and less than or equal to three hundred 
seventy-five thousand dollars ($375,000), the local agency shall respond in writing to all written 
claims within 60 days of receipt of the claim, or may request, in writing, within 30 days of receipt 
of the claim, any additional documentation supporting the claim or relating to defenses to the claim 
the local agency may have against the claimant. 

 
(2) If additional information is thereafter required, it shall be requested and provided pursuant to 
this subdivision, upon mutual agreement of the local agency and the claimant. 

 
(3) The local agency's written response to the claim, as further documented, shall be submitted to 
the claimant within 30 days after receipt of the further documentation, or within a period of time no 
greater than that taken by the claimant in producing the additional information or requested 
documentation, whichever is greater. 

 
(d) If the claimant disputes the local agency's written response, or the local agency fails to respond 
within the time prescribed, the claimant may so notify the local agency, in writing, either within 
15 days of receipt of the local agency's response or within 15 days of the local agency's failure to 
respond within the time prescribed, respectively, and demand an informal conference to meet and 
confer for settlement of the issues in dispute. Upon a demand, the local agency shall schedule a 
meet and confer conference within 30 days for settlement of the dispute. 

 
(e) Following the meet and confer conference, if the claim or any portion remains in dispute, the 
claimant may file a claim as provided in Chapter 1 (commencing with Section 900) and Chapter 2 
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the Government Code. For 
purposes of those provisions, the running of the period of time within which a claim must be filed 
shall be tolled from the time the claimant submits his or her written claim pursuant to subdivision 
(a) until the time that claim is denied as a result of the meet and confer process, including any 
period of time utilized by the meet and confer process. 

 
(f) This article does not apply to tort claims and nothing in this article is intended nor shall be 
construed to change the time periods for filing tort claims or actions specified by Chapter 1 
(commencing with Section 900) and Chapter 2 (commencing with Section 910) of Part 3 of 
Division 3.6 of Title 1 of the Government Code. 

 
20104.4.  The following procedures are established for all civil actions filed to resolve claims 
subject to this article: 

 
(a) Within 60 days, but no earlier than 30 days, following the filing or responsive pleadings, the 
court shall submit the matter to nonbinding mediation unless waived by mutual stipulation of both 
parties. The mediation process shall provide for the selection within 15 days by both parties of a 
disinterested third person as mediator, shall be commenced within 30 days of the submittal, and 
shall be concluded within 15 days from the commencement of the mediation unless a time 
requirement is extended upon a good cause showing to the court or by stipulation of both parties. If 
the parties fail to select a mediator within the 15-day period, any party may petition the court to 
appoint the mediator. 
 
(b)(1) If the matter remains in dispute, the case shall be submitted to judicial arbitration pursuant 
to Chapter 2.5 (commencing with Section 1141.10 ) of Title 3 of Part 3 of the Code of Civil 
Procedure, notwithstanding Section 1141.11 of that code.  The Civil Discovery Act (Title 4 
(commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure) shall apply to any 
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proceeding brought under this subdivision consistent with the rules pertaining to judicial 
arbitration. 
 
(2) Notwithstanding any other provision of law, upon stipulation of the parties, arbitrators 
appointed for purposes of this article shall be experienced in construction law, and, upon 
stipulation of the parties, mediators and arbitrators shall be paid necessary and reasonable hourly 
rates of pay not to exceed their customary rate, and such fees and expenses shall be paid equally by 
the parties, except in the case of arbitration where the arbitrator, for good cause, determines a 
different division.  In no event shall these fees or expenses be paid by state or county funds. 
 
(3) In addition to Chapter 2.5 (commencing with Section 1141.10 ) of Title 3 of Part 3 of the Code 
of Civil Procedure, any party who after receiving an arbitration award requests a trial de novo but 
does not obtain a more favorable judgment shall, in addition to payment of costs and fees under 
that chapter, pay the attorney's fees of the other party arising out of the trial de novo. 
 
(c) The court may, upon request by any party, order any witnesses to participate in the mediation 
or arbitration process. 
 
20104.6  
 
(a) No local agency shall fail to pay money as to any portion of a claim which is undisputed except 
as otherwise provided in the contract. 
 
(b) In any suit filed under Section 20104.4 , the local agency shall pay interest at the legal rate on 
any arbitration award or judgment.  The interest shall begin to accrue on the date the suit is filed in 
a court of law. 
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